KENNETH YOUNG
V.
BUREAU - LAND IVANAGEMENT
| BLA 95-221 Deci ded April 20, 1999

Appeal froma decision of Admnistrative Law Judge Harvey C Sneit zer
affirmng three decisions of the Area Minager, Royal Gorge Resource Area,
Canon Aty O strict, Bureau of Land Managenent, (ol orado, on grazi ng
privileges. Q005-93-01, G305-94-01, and GO 05-94-02.

Affirned.
1. Gazing Permts and Licenses: Adjudication

Deni al of applications for grazing privileges is
authori zed by 43 CF. R 8§ 4170.1-1(a) when the
evi dence supports a viol ation of the grazing
regul ati ons by the applicant.

2. Gazing and Gazing Lands--Gazing Permts and
Li censes: Adjudication--Gazing Permts and Li censes:

Appeal s

BLM enj oys broad discretion in determning howto

adj udi cat e and nanage grazing privil eges, and a BLM
deci sion concerning grazing privileges wll not be set
aside if it is reasonabl e and substantially conplies
wth the provisions of the Federal grazing regul ations
found at 43 CF. R Part 4100. BLMs decision may be
regarded as arbitrary, capricious, or inequitable only
where it is not supported by any rational basis, and
the burden is on the objecting party to showthat a
decision is inproper.

APPEARANCES  Kenneth Young, pro se; Martha F. Hynn and Vérren R
Ross, interveners, pro sese; Lowell L. Midsen, Esg., Assistant Regi onal
Solicitor, US Departnent of the Interior, Denver, (olorado, for the
Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDCGE | RWN
Kennet h Young has appeal ed a Decenber 20, 1994, deci sion by

Admini strative Law Judge Harvey C Saeitzer affirming three decisions of
the Area
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| BLA 95-221
Manager, Royal Gorge Resource Area, Ganon Aty (ol orado) Dstrict, Bureau
of Land Managenent (BLM, adjudicating Young' s applications for grazing
privil eges.

Fact ual Background

The MIl Geek Cormon allotnent is nade up of the Hynn Ranch, BLM
land, and Sate land. (Tr. 115; Ex. 1.) The Hynn Ranch consi sts of
approximately 1,544 acres of private land. (Tr. 45, EX. 4.) Ina
grazing application dated Novenber 12, 1969, Daniel and Martha Hynn
offered this | and as base property for 63 aninal unit nonths (AUMS) of
grazing preference on adjacent Federal |ands wthin the MIl QG eek Cormon
allotnent. (Exs. 1, 2; Tr. 45-46.) That application was approved in My
1970. (Ex. 5.) Fom1970 to late 1983, the Hynns conducted a grazi ng
operation on the Hgh Muntai n Ranch, whi ch consisted of the Hynn Ranch,
the Federal |ands upon which they grazed their 63 AUMs, and Sate | ands
(Section 16) wthin the MIl Qeek GCormon al | ot nent | eased by the Hynns.
(Tr. 46.)

h March 4, 1984, Daniel Hynn | eased the H gh Muntai n Ranch to Byk
Banta (Banta) and appel | ant, Kenneth Young. (Ex. 6.) To conply wth the
Sate prohibition agai nst subl easi ng, Hynn asked Banta and Young to put
the Sate lease intheir own nanes. (Tr. 49.) O June 1, 1984, Banta and
Young applied for 64 AUMs of grazing preference in the MIl Qeek Conmon
allotnent, offering the Hynn Ranch, not the Sate |lands, as base property.

(Ex. 7.)

After her husband s death, Martha Hynn continued to | ease the H gh
Mbunt ai n Ranch to Banta and Young, the last |ease wth a 3-year termendi ng
My 1, 1993. (Exs. 20, F.)

In 1991, Young was convicted of attenpted felony theft of |ivestock
owed by Irvin Sory. (Tr. 304, Ex. 18.) Inits investigation of court
records, BLMdi scovered that Young had renoved Sory' s |ivestock from
the public lands where they were authorized to graze. (Ex. 8.) Based
on this investigation, the Area Manager, by decision of July 28, 1992,
cancel ed Young' s grazing permt and grazing preference for 64 AUMMs in the
MII Geek Coomon allotnent. (Ex. 8.) The Area Manager |isted the page
references for seven court docunents, including the transcript of the jury
trial, which he utilized to determne that "[Young] renoved M. Sory's
cattle frompublic land.” He then determined that Young was in violation
of 3 CF.R 8§ 4140.1(b)(5) and (7). dting 43 CF.R 8§ 4170.1-1(a), he
cancel ed Young' s grazing permt and grazing preference for 64 AUMMs in the
MIl Qeek Cormon al lotnent. (Ex. 8.) U

1/ 43 CFR 8§ 4140.1(b)(5) and (7) define as prohibited acts on publlc
[ands renovi ng authorized |ivestock frompublic Iands wthout the owner's
consent and interfering wth lawful uses or users of the pubI ic |ands.

Uhder 43 CF. R 8§ 4170.1-1(a) the authorized officer nay "w thhol d i ssuance
of a grazing permt or lease, or suspend the grazing use authorized under a
grazing permt or lease, in vwhol e or in part, or cancel a grazing permt or
| ease and grazi ng preference * * * for violation by a permttee or |essee
of any of the provisions of this part."
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Young appeal ed the July 28, 1992, decision, but the appeal was
dismssed as untinely filed. (Ex. 9.)

O Novenber 15, 1992, the owners of the Hynn Ranch, including
Martha Hynn, cancel ed Young' s | ease of the Hgh Muntain Ranch. (Tr. 57;
Ex. 10.) Aso in Novenber, Young and Banta applied to | ease the Sate
| ands (Section 16) which were part of the Hgh Muntain Ranch, as the
existing Sate | ease was set to expire in January 1993. (Tr. 59.) The
Sate agreed to lease the lands to Young and Banta for 10 years. (Tr. 59;
Bx. 16.)

O February 4, 1993, the owners of the Hynn Ranch applied for
64 AUMs of grazing preference in the MIl Geek Gormon al | ot nent,
offering their fee interest in the Hynn Ranch as base property. (Ex. 11.)
O February 10, 1993, Young applied for the sane 64 AUMs of grazing
preference. He offered his | easehold interest inthe Sate |lands as
base property. (Ex. 12.)

Before BLM coul d act upon the application filed by the owners of
the Hynn Ranch, they |l eased their ranch to Vdrren R Ross and Donn Pease.
(Tr. 202.) 1 April 5, 1993, Ross and Pease applied for the 64 AMs of
grazing preference, offering their |easehold interest in the Hynn Ranch
as base property. (BEx. 13.)

The Area Manager's Deci si ons

InaJuly 1, 1993, decision, the Area Manager deni ed Young' s
application for 64 AAMs of grazing preference in the Ml Qeek Conmon
allotnment and approved the Ross/ Pease application for the sane 64 AUMSs.
The Area Manager gave three reasons for his determnation: (1) The
Ross/ Pease application had priority over the Young application because it
offered the sane private |and as base property that served as base property
for these 64 AUMs prior to the Area Manager's July 28, 1992, decision to
cancel Young' s permt; (2) the Ross/Pease application had priority over the
Young appl i cation because it was in effect an anendnent to the Hynns'
February 4, 1993, application whi ch was recei ved before Young' s
application; and (3) approval of Young s application woul d be inconsi st ent
wth the Area Manager's July 28, 1992, decision to cancel Young' s pernmt
for violation of 43 CF.R 8§ 4140.1(b)(5) and (7). (July 1, 1993, Notice of
Fnal Decision at 3.) Young s appeal was docketed as QO 05-93-01.

h April 20, 1993, Young applied for an exchange-of -use grazi ng
agreenent for 84 AMs in the MII Qeek Conmon al | ot nent, offering
his | easehold interest inthe Sate lands in support of his application.
(Ex. 16.) 2/ In his Septenber 13, 1993, decision, the Area Minager denied

2/ An exchange-of -use grazing agreenent nay be issued to an applicant who
owis or controls unfenced | ands which are intermngled wth public | ands
inthe sane all otnent "when use under such an agreenent w il be in harnony
w th the nanagenent objectives for the allotnent and wll be conpatibl e
wth the existing |ivestock operation.” 43 CF.R 8§ 4130.6-1(a).
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the application because: (1) approval of the application woul d be
inconsistent wth the July 28, 1992, deci sion cancel i ng Young s grazing
permt inthe MIl Geek Cormon al | ot nent and denyi ng Young additional use
in the sane al |l ot nent because Young coormitted illegal acts on public |and
inviolation of 43 CF. R § 4140.1(b)(5) and (7); (2) Young s co-lessee,
Byk Banta, was under a restraining order preventing himfromcontacting
Wrren R Ross, the Ross/ Pease authorized representative hol ding the BLM
grazing permt. These circunstances woul d prevent the nornal

communi cation required for Ross and Banta to nanage cattle on a common
range; and (3) Young did not have |l egal access to get cattle to the Sate
land. Access is either across private land control |l ed by Ross/ Pease or
across public land admnistered by BLM According to the Area Manager,
Ross stated that he woul d not give Young permission to cross private | ands
Ross controls. Young had not applied for a crossing permit and the Area
Manager again found that it woul d be inconsistent wth his decision of July
28, 1992, to grant Young a crossing permt. (Septenber 13, 1993, Notice of
Fnal Decision at 3.) Young s appeal was docketed as QO 05- 94-01.

O February 4, 1994, Young agai n applied for an exchange- of - use
grazing agreenent in the MIl Qeek Coomon allotnent. He applied for
80 ALM's, offering his | easehold interest in Sate lands in support of his
application. (Ex. 17.) In his My 31, 1994, decision, the Area Manager
denied this application, stating that to approve it would contradict his
July 28, 1992, and Septeniber 13, 1993, decisions. (My 31, 1994, Notice of
Fnal Decisionat 2.) The Area Manager noted agai n that Young | acked
access to the Sate | and because access was control | ed by Ross/ Pease who,
according to the Area Manager, stated they woul d not give Young access, and
by BLM which would not grant hima crossing permt. 1d. Young s appeal
was docketed as QO 05- 94- 02.

Young' s appeal s fromthe three decisions were consol i dated and a
hearing was hel d on Septenber 21 through 23, 1994, by Admnistrative Law
Judge Sneitzer in Canon dty, lorado. At the hearing, Mrtha F. Hynn
on behal f of the Hynn Ranch, Vdrren R Ross on behal f of hinself and Donn
Pease, and TomEstis on behal f of the Freenont Gounty Cattlenen' s
Associ ation were granted | eave to intervene. Young, BLM and the
interveners filed briefs wth Judge Sieitzer after the hearing.

The Admini strative Law Judge' s Deci si on

After noting that "a BLMdeci si on concerning grazing privileges w |
not be set aside if it is reasonabl e and substantially conplies wth the
provi sions of the Federal grazing regul ations found at 43 CFR Part 4100, "
Judge Sneitzer provided the followng rationale for affirmng the Area
Manager's July 1, 1993, deci sion:

The Area Manager's July 1, 1993 decision is rational |y
and lawful | y based upon the fact that Ross and Pease control | ed
the Hynn Ranch, the base property to which the grazi ng
preference for the 64 AMs was attached. Upon cancel | ation of
the | ease [on Novenber 15, 1992] held by Young and Banta for the
Hynn Ranch, the controlling interest in the base property for
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the 64 ALMs reverted back to the Hynn Ranch owners. This
interest was then transferred to Ross and Pease by way of a

| ease agreenent. Generally, 43 /R 4110. 2-3 cont enpl at es t hat
the transferees of base property - Ross and Pease in this case -
shall be entitled to a grazing permt to the extent of the
grazing preference which is attached to the base property.

Mbreover, the regul ations clearly contenpl ate that
Young, as the prior hol der of the grazing permt, may be
entitled to priority in the issuance of a newpermt only if he
was in conpliance wth the rules and regul ations. 43 G/R 4130. 4-4
[sic]. [3/] He was not in conpliance, having violated 43 R
4140. 1(b)(5) and (7), as found in the [ Area Manager's] July 28,
1982 deci si on.

Because this decision is binding on Young, his efforts
torefute the fact of these violations are unavailing. Hs
violations of the grazing regul ations certainly provi de anot her
rational and |awful basis for denying himpriority for the new
permt and for favoring Ross and Pease over Young.

(Decision at 4-5.)

Judge Sweitzer also found all three of the reasons set forth in the
Area Manager's Septenber 13, 1993, decision for rejecting Young s exchange-
of -use application rational |y based and i n substantial conpliance wth
grazing regul ations. He observed that granting the application woul d
largely nullify the penalty inposed on Young (the July 28, 1992,
cancel lation of his grazing permit for violation of the grazing
regul ati ons), that range nanagenent objectives for the allotnent woul d be
difficut toneet inviewof the restraining order on Young s partner
Banta, and that Young's cattle did not have | egal access to the Sate | ands
of fered in exchange of use, as admtted by Banta. (Tr. 256.) The Judge
further rul ed:

Under 43 PR 4130. 4- 1(b) an exchange- of - use grazi ng
agreenent nay be issued to authorize use of public lands to the
extent of the livestock carrying capacity of the |lands of fered
i n exchange of use. Young presented no evi dence of the present
carrying capacity of the MIl Geek Coomon allotnent. |nstead,
he relied upon the fact that a forner permttee of the allotnent,
Jack Carr, once held 97 AUMs in grazing preference (Tr. 180-
186). There is no indication whether this was active preference,
whet her and when Carr used the preference, or how range
condi ti ons have changed since Carr may have used this preference.

onsequent |y, Young's evidence is of little value and fails to

3/ The 1994 edition of the grazing regul ati ons contai ned no section
"4130.4-4." Qonpliance wth grazing regul ations, as a factor to be
consi dered by the authorized officer in adjudicating conflicting
applications, is listedin 43 CF R 8 4130.1-2(a); see 43 CF. R

§ 4130.2(d)(2).
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overcone the Area Manager's testinony that only 64 AUMs were
available in the allotnent (Tr. 187-188, 224).

(Decision at 5.)

FHnally, Judge Siaeitzer found the Area Manager's May 31, 1994,
deci si on denyi ng Young's second application for an exchange- of - use
agreenent was rational and in substantial conpliance wth the regul ations
on the sane basis as he had affirned the Septenber 13, 1993, decision. 1d.
at 6.

Argunents on Appeal

In his statenent of reasons for appeal (SR, Young objects to Judge
Sheitzer's reliance on Exhibit 8 (the Area Manager's July 28, 1992,
decision) and 19 (a 1991 statenent by Irvin and Helen Sory about Young' s
attenpted theft of their livestock) as the basis for finding that Young
renoved |ivestock fromthe public lands. (SCORat 1-2.) Young argues the
Area Manager's July 31, 1993, decision does not substantially conply wth
the grazing regulations. "[Tlhere is no proprietory interest attached to
the Hynn Ranch giving it sole priority in the issuance of a new permt,"
Young states. (SR at 2-3.) Judge Sneitzer ignored the fact that the
state lands in sec. 16 also qualify as base property and i gnored the
regul ati on applicable to conflicting applications, 43 CF. R 8§ 4130.1-2, in
light of testinony by Banta and Ms. Hynn and Exhibits 1, 6, and 7, he
argues. For the Area Manager to deny his application on the basis of the
July 28, 1992, decision "violates the Lhited Sates onstitutional
provi si ons prohibiting doubl e jeopardy, i.e. a person cannot b[e] convicted
or sentenced tw ce for the sane offence," Young argues. (S(Rat 3.) For
the sane reason, the July 28, 1992, decision cannot serve as a basis for
denyi ng hi s exchange- of -use applications, Young argues. 1d. Young argues
that under Golorado law "free transit over the Public Donain may not be
denied,” and therefore as the | essee of unfenced state land he is entitled
to apermt to cross public donain land under 43 CF. R § 4130.4-3 and
therefore Judge Saeitzer erred in finding he did not have access to the
state land. (SCRat 3-4.) Hnally, Young argues that additional AUMs are
not a prerequisite to granti ng an exchange-of -use application but in any
event Exhibits 4 and B denonstrate that 33 additional inactive ALMS were
available for allocation, and therefore Judge Sieitzer erred i n concl udi ng
Young had not dermonstrated their availability. 1d.

Inits Answer, BLMstates that Young s applications "are nothi ng nore
than a thinly veiled attenpt * * * to negate the inpact of the area
manager's July 28, 1992, decision cancelling his grazing permt and grazing
pref erence because of his unlawful activities." (Answer at 7.) BLMstates
that the private | and owned by the Hynn famly has al ways been the base
property for the grazing permt and therefore has sole priority over the
state section that Young | eases insofar as the issuance of a new grazi ng
permt is concerned. Ross and Pease applied wth a preference because they
control l ed the existing base property, BLMnotes, so Young' s reference to
the regul ati ons governing conflicting applications is not correct. |d.
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at 8. The Area Manager's concern about problens wth access to the state
lands was a legitimate managenent-rel ated reason for rejecting Young s
exchange-of -use applications. 1d. at 9-10.

O scussi on

[1] A though we agree we cannot reviewthe events that led to the
Area Manager's July 28, 1992, decision or the decision itself, because
of the doctrine of admnistrative finality, see Turner Brothers Inc. v.
CBV 102 1 BLA 111, 121 (1988); Afford H Alen et al., 131 IBLA 195 202
(1994), we can determne there is anple basis in the record of the three
deci sions under reviewto support denial of Young' s applications on the
basis of a violation of the regulations in 43 CF. R 88 4140. 1(b)(5) and
(7). See Ex. 18 and Tr. 304-07. Wthhol ding i ssuance of an application
for grazing privileges on the basis of a violation of the grazing
regul ations is clearly authorized by 43 CF. R § 4170.1-1(a). See Vdyne D
Klunp v. BLM 130 | BLA 119, 141 (1994). |In this context the concept of
doubl e jeopardy is inapposite.

[2] Athough this is a sufficient basis for the denial of all three
of Young s applications, BLMs other reasons were al so proper. As Judge
Sheitzer noted, an adjudication of grazing privileges wll not be set aside
on appeal if it is reasonabl e and substantially conplies wth Departnental
grazing regul ations found at 43 CF. R Part 4100. 43 CF. R § 4.478(b).
Wien BLM adj udi cates grazing privileges in the exercise of its
admnistrative discretion, that action nay be regarded as arbitrary,
capricious, or inequitable only where it is not supportable on any rational
basis. The burden is on the objecting party to denonstrate that a deci sion
isinproper. Jerry Kelly v. Bureau of Land Managenent, 131 |BLA 146, 151
(1994); Wyne D Kunp v. Bureau of Land Managenent, 124 |BLA 176, 182
(1992); Ganville Farns, Inc. v. BLM 122 1BLA 77, 87 (1992); Fasselin v.
BLM 102 1BLA 9, 14 (1988). Judge Sieitzer utilized these principles in
affirmng the decisions appeal ed from Young has failed to show error
and therefore presented no reason to disturb the Judge s decision. Wen
Young | ost the | ease of the Hynn Ranch in Novenber 1992, under 43 CF. R
§ 4110. 2-1(d) the grazing preference renai ned wth the base property and
becane avai |l abl e through application and transfer procedures at 43 CF. R
§ 4110.2-3 to the new owner or person in control of that base property,
i.e., Ross and Pease. For that reason, the Ross/ Pease application had
priority over Young s application. hder 43 CF. R 8§ 4410.2-1(a), the
Area Manager had discretion to prefer the Hynn Ranch over sec. 16 state
| ands as base property based on consi derations of easier access.

Gontrary to Young' s view issuance of a crossing permt is discretionary
wth BLMunder 43 CF. R 8 4130.4-3 (1993). BLMal so has discretion to

rej ect an exchange- of -use application based on these or other
considerations. Hurold J. Heath, 73 I BLA 147, 153 (1983); see Ball
Brothers Sheep ., 2 IBLA 166 (1971); Aton Mrrell and Sons, 72 I.D 100
(1965).

To the extent not discussed in this decision, Young s argunents have
been consi dered and rej ect ed.
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Therefore, in accordance wth the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1,
Admini strative Law Judge Swneitzer's Decenber 20, 1994, decisionis
affirned.

WIlT A lrwn
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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